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1 . FOLLOWING NINTH MONTHLY PREPARATORY MEETING ON JULY 
6, HEAP PROMISED TO PROVIDE US WITH ECO LEGAL ADVISOR 
DAVID ANDERSON'S CONSIDERED VIEWS ON THE CHAIRMAN'S "SNT" 

IN LIGHT OP U.S. AND OTHER COMMENTS. TEXT OP ANDERSON 
MEMO TO HEAP POLLOWS. BEGIN TEXT: 

(A) IN THE LIGHT OF THE DISCUSSION AT THE APM ON 6 JULY, 

I OPPER THE FOLLOWING COMMENTS ON THE DRAPT TEXT DATED 
23 JUNE. THE SOVIET PROPOSAL TO AVOID NAMING THE GOVERN- 
MENTS MAY HAVE BEEN PUT PORWARD BY A WISH TO AVOID A REP- 
ERENCE TO SOUTH APRICA. AS DRAFTED, THE INSTRUMENT TAKES 
ON AN ADDED DEGREE OP "TREATY CHARACTER ' BY VIRTUE OP 
NAMING THE GOVERNMENTS. IT TENDS TO MAKE IT MORE LIKE A 
TREATY SEPARATE FROM THE ANTARCTIC TREATY, EVEN THOUGH IT 
IDENTITIES THE 12 AS CONSULTATIVE PARTIES. THE PRESENT 
WORDING ALSO IMPLIES THAT AT THE MOMENT OP ITS ADOPTION 
POLAND IS NOT A CONSULTATIVE PARTY, THUS PREJUDGING THE 
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QUESTION OP INTERPRETATION. IN ORDER TO MEET THE 
RUSSIAN POINT AND TO AVOID TOO MUCH THE APPEARANCE OF A 
SEPARATE TREATY BY THE 12, 1 SUGGEST USING THE FOLLOWING: 

"THE GOVERNMENTS PARTICIPATING IN THE SPECIAL CON- 
SULTATIVE MEETING UNDER THE ANTARCTIC TREATY,". 

ALTERNATIVELY, WE COULD SAY: 

"THE GOVERNMENTS NAMED IN THE PREAMBLE TO THE 
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ANTARCTIC TREATY". 

(B) AS REGARDS THE EOURTH PREAMBULAR PARAGRAPH, I AGREE 
WITH THE U.S. POINT THAT THE WORDING MAY BE MORE RES- 
TRICTIVE THAN ARTICLE IX(2) OE THE TREATY. THE WORDING 
BEGINS BY "RECOGNIZING" SOMETHING AND THAT SOMETHING 
HAS TO BE A REALITY. THE TEXT SHOULD NOT RECOGNIZE SOME- 
THING WHICH IS NOT IN CONFORMITY WITH THE TREATY. THE 
U.S. POINT COULD PERHAPS BE MET BY MAKING THE PARAGRAPH 
READ: 

"DEPENDS ON SUCH A STATE CONDUCTING SUBSTANTIAL 
SCIENTIFIC RESEARCH IN THE ANTARCTIC SUCH AS ESTABLISH- 
ING A SCIENTIFIC STATION OR DESPATCHING A SCIENTIFIC EX- 
PEDITION;". 

(C) THE U.S. CRITICISM OF THE "ENACTING PROVISION" READ- 
ING "HAVE HEREBY DECIDED . . . STATUS" IS ALSO WELL- 
FOUNDED. WHAT GOVERNS CONSULTATIVE STATUS IS THE TREATY; 
AND THE 12 CANNOT DISPLACE THE TREATY BECAUSE THE OTHER 
PARTIES CAN RELY UPON IT VIS-A-VIS ALL OTHER PARTIES. 

THE WORD "MEASURES" APPEARS IN ARTICLE IX(1) AND (4) 

(WHICH MAY LEAD TO CONFUSION) AND THE WORD "ADMISSION" 
PREJUDGES THE QUESTION OF INTERPRETATION OF ARTICLE IX 
(2). THE WHOLE PROBLEM COULD BE AVOIDED BY REWORDING 
THE FORMULA TO READ SIMPLY "HAVE HEREBY DECIDED AS 
FOLLOWS:". I WOULD OBSERVE THAT THE WORD "DECIDE" IS A 
STRONG WORD, PLACING THE RESULTING INSTRUMENT IN THE 
FIELD OF TREATY LAW. I SEE NO OBJECTION TO THIS SO LONG 
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AS WHAT IS BEING DECIDED IS NOT CONTRARY TO THE TREATY. 

(D) OPERATIVE PARAGRAPH 1 SEEKS TO IMPOSE AN OBLIGATION 
ON AN ACCEDING STATE EVEN THOUGH IT IS NOT BOUND BY THE 
TEXT. THIS MAY NOT MATTER IN PRACTICE. HOWEVER, THE 
AMERICAN POINT THAT THIS PARAGRAPH IS MORE RESTRICTIVE 
THAN ARTICLE IX(2) IS WELL-FOUNDED. THE TEXT SHOULD 
READ: 

"AN ACCEDING STATE WHICH DEMONSTRATES ITS INTEREST 
IN ANTARCTICA BY CONDUCTING SUBSTANTIAL SCIENTIFIC RE- 
SEARCH ACTIVITIES THERE, SUCH AS THE ESTABLISHMENT OF A 
SCIENTIFIC STATION OR THE DESPATCH OF A SCIENTIFIC EX- 
PEDITION, SHALL NOTIFY . . .". 

THE REFERENCE TO ARTICLE VII(5) MAY IMPLY THAT ACCEDING 
STATES WHICH ARE NOT CONDUCTING SUBSTANTIAL SCIENTIFIC 
RESEARCH BUT MERELY A SMALL AMOUNT OF SUCH RESEARCH ARE 
NOT UNDER ANY OBLIGATION TO NOTIFY UNDER ARTICLE VII(5), 
CONTRARY TO WHAT THE TREATY PROVIDES IN FACT. IT WOULD 
BE POSSIBLE TO AVOID THIS DIFFICULTY BY GOING BACK TO THE 
DRAFT OF 28 APRIL WHICH WAS MORE SPECIFIC IN REQUIRING 
THE ACCEDING STATE TO INFORM THE CONSULTATIVE PARTIES 
"OF THE CONTENT AND OBJECTIVES OF ITS SCIENTIFIC PRO- 
GRAM". ANOTHER WAY WOULD BE TO PROVIDE THAT "AN ACCED- 
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ING STATE . . . SHALL NOTIFY ALL THE CONSULTATIVE PAR- 
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TIES, IN IMPLEMENTING ITS OBLIGATIONS UNDER ARTICLE VII 
(5) OF THE ANTARCTIC TREATY, OF ITS ACTIVITIES IN THE 
ANTARCTIC AND, IN PARTICULAR, THE CONTENT AND OBJECTIVES 
OF ITS SCIENTIFIC PROGRAMME, HAVING REGARD TO THE 
ARRANGEMENTS REGARDING THE EXCHANGE OF INFORMATION CON- 
TAINED IN RECOMMENDATIONS OF CONSULTATIVE MEETINGS". 

(E) THE SOUTH AFRICAN PROPOSAL TO ADD "FORTHWITH" AFTER 
"NOTIFICATION" APPEARS ACCEPTABLE. 

(F) THE U.S. POINT THAT THE LAST BIT OF OPERATIVE PARA- 
GRAPH 3 GOES BEYOND ARTICLE 9(2) IS WELL TAKEN. IT IS 

TRUE THAT, AS CHILE AND ARGENTINA ARGUED, A CONSULTATIVE 
PARTY HAS THE RIGHT TO ASK AN ACCEDING STATE ANY QUES- 
TION IT WISHES, INCLUDING A QUESTION AS TO ITS ATTITUDE 
TOWARDS EXISTING RECOMMENDATIONS. BUT IT IS NOT TRUE 
THAT A CONSULTATIVE PARTY HAS THE RIGHT TO MAKE ITS 
DECISION UPON THE QUESTION OF CONSULTATIVE STATUS DEPEND 
UPON THE ACCEDING STATE'S ACCEPTANCE OF EXISTING RECOM- 
MENDATIONS. TO DO SO WOULD BE TO IMPOSE AN OBLIGATION 
OF AN ACCEDING STATE BEYOND WHAT IS CONTAINED IN THE 
TREATY, THEREBY VIOLATING ARTICLE IX(2). PARAGRAPH 3 
IS NOT WORDED IN A NEUTRAL WAY ON THIS ISSUE: A NEUTRAL 
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EORMULA WOULD BE "TO PROVIDE A STATEMENT REGARDING "REC- 
OMMENDATIONS " OR "REGARDING ITS ATTITUDE TOWARDS RECOM- 
MENDATIONS." A SEPARATE QUESTION IS WHETHER THE STATE- 
MENT SHOULD RET. ATE TO ALL RECOMMENDATIONS, INCLUDING 
THOSE NOT IN EEEECT OR JUST TO THOSE WHICH ARE IN EEEECT. 

THE ARGUMENT EROM THE LATINS THAT SOME OE THE RECOMMENDA- 
TIONS NOT IN EEEECT ARE BEING APPLIED AS GUIDELINES IS 
NOT A SOUND ARGUMENT BECAUSE THEY ARE BEING SO APPLIED 
PURSUANT TO RECOMMENDATIONS WHICH REEER TO OTHERS WHICH 
ARE NOT IN EFEECT. ACCORDINGLY, AN ACCEDING STATE COULD 
INDICATE ITS ATTITUDE TOWARDS A GUIDELINES RECOMMENDA- 
TION WHICH REFERRED TO ANOTHER RECOMMENDATION WHICH WAS 
NOT IN EORCE. 

(G) AS REGARDS OPERATIVE PARAGRAPH 4, THE U.S. POINT THAT 
THERE MAY BE NO NEED EOR A SPECIAL CONSULTATIVE MEETING 
IN ALL CASES MAY BE CORRECT BUT THE NEGOTIATIONS HAVE 
PROCEEDED FOR A LONG TIME ON THE BASIS THAT THERE WOULD 
BE SUCH A MEETING. 

(H) THE U.S. AND ERENCH OBJECTIONS TO THE WORDS "DECIS- 
ION" AND "UNANIMOUS" COULD BE MET BY USING THE WORDS 
"THE CONSULTATIVE MEETING SHALL PROCEED BY WAY OF CON- 
SENSUS WHICH SHALL BE MADE PUBLIC IN THE EINAL REPORT..." 

THE NEXT SENTENCE CONTAINS THE WORD "AGREEMENT" WHICH 
COULD ALSO BE REPLACED BY "CONSENSUS." THE SENTENCE ALSO 
REFERS TO "THE ADMISSION . . THAT COULD BE AVOIDED 

BY SAYING "THE REQUIREMENTS OE ARTICLE IX(2) OE THE 
ANTARCTIC TREATY HAVE BEEN MET, AN INVITATION . . .". 

(I) IN OPERATIVE PARAGRAPH 6, THE PHRASE "HAVING BEEN 
THUS INVITED INTO CONSULTATIVE STATUS IN ACCORDANCE WITH 
THE ABOVE MEASURES" IS INCONSISTENT WITH ARTICLE IX(2) 

OE THE TREATY. I SUGGEST THAT THE PARAGRAPH SHOULD READ: 

"A STATE WHICH BECOMES ENTITLED TO CONSULTATIVE 
STATUS IN ACCORDANCE WITH ARTICLE IX(2) OF THE TREATY 
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SHALL CONTINUE TO ENJOY THAT STATUS SUBJECT TO ARTICLE 
IX(2)OE THE TREATY". END TEXT. 

2. PARAGRAPH E REEERS TO INEORMAL SOUTH AERICAN SUG- 
GESTION THAT "FORTHWITH" BE ADDED TO SECOND OPERATIVE 
PARAGRAPH OP "SNT" SO THAT IT READS "SHALT. COMMUNICATE 
THAT NOTIPICATION FORTHWITH TO ALL OTHER CONSULTATIVE 
PARTIES." 

BREWSTER 
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